Texas Wesleyan Law Review
Volume 13

Issue 1

Article 8

10-1-2006

Fantasy Sports and the Right of Publicity: A Case for Viewing
Dissemination of Player Statistics as Fair Use of the News
David L. Pratt II

Follow this and additional works at: https://scholarship.law.tamu.edu/txwes-lr

Recommended Citation
David L. Pratt II, Fantasy Sports and the Right of Publicity: A Case for Viewing Dissemination of Player
Statistics as Fair Use of the News, 13 Tex. Wesleyan L. Rev. 215 (2006).
Available at: https://doi.org/10.37419/TWLR.V13.I1.7

This Comment is brought to you for free and open access by Texas A&M Law Scholarship. It has been accepted for
inclusion in Texas Wesleyan Law Review by an authorized editor of Texas A&M Law Scholarship. For more
information, please contact aretteen@law.tamu.edu.

Pratt: Fantasy Sports and the Right of Publicity: A Case for Viewing Dis

FANTASY SPORTS AND THE RIGHT OF
PUBLICITY: A CASE FOR VIEWING
DISSEMINATION OF PLAYER
STATISTICS AS FAIR USE
OF THE NEWSt
I.

216

INTRODUCTION ..........................................

II. FANTASY SPORTS: FROM INCEPTION TO THE
D EBATE ............

CURRENT

....................................

A. The Birth and Evolution of Fantasy Sports ..........
B. The Dispute Between CDM and MLB ..............
III.

NAMES OR STATISTICS: WHAT'S REALLY AT ISSUE .....

IV.

WHY TRADITIONAL INTELLECTUAL PROPERTY LAW

DOES NOT APPLY ......................................

A. NBA v. Motorola and the Non-Copyrightability of
Statistics.............................................
B. Morris Communication v. PGA Tour and
ProprietaryScoring Systems .........................
C. The Application of Motorola and Morris to the
Present Dispute .....................................
V.

224
224
226
228

THE RIGHT OF PUBLICITY AS THE APPROPRIATE

TEST ....................................................

A.
B.
C.
D.

VI.

219
219
222
223

The Right of Publicity Generally ....................
Distinguishedfrom the Right to Be Let Alone ......
Development of the Right of Publicity ..............
The Limitations of the Right of Publicity ............
1. Legitimate Mention of Public Activities ........
2. Inherent Value ..................................

ADOPTING A NARROW "FAIR USE" EXCEPTION ........

A. An Example of Fair Use in Action ..................
V II. CONCLUSION ............................................

229
229
230
231
232
232
233
234
236
237

t The Author would like to thank his wife Elizabeth for her incredible patience
throughout the years, his family, Mom, Christopher, Frank, and Isabel, for their
unfailing support, and most importantly God for the blessing and opportunity to
present this Comment in the Texas Wesleyan Law Review. The Author would also
like to thank Scott Petty for his insightful comments and criticisms during the drafting
of this Comment. Finally, the Author would like to thank Justin Vaughan and the law
review staff, especially Elizabeth Boyce, Eric Clark, Tom Daley, Scott Ewing, Grethe
Hahn, Irene Ishak, Ashley Martinez, Alex Mayfield, Warren Norred, Matthew Parr,
Trey Stock, Chris Summers, Johannes Walker, and Roberta Walker for their careful
editing and thoughtful critique of this Comment. Any oversights or mistakes
215
perceived herein should be attributed solely to the Author.

DOI: https://doi.org/10.37419/TWLR.V13.I1.7

Published by Texas A&M Law Scholarship, 2022

1

Texas Wesleyan Law Review, Vol. 13 [2022], Iss. 1, Art. 8

216

TEXAS WESLEYAN LAW REVIEW

[Vol. 13

It's the old armchairquarterback theory .... Somebody feels they're
a better coach than the guy on the sideline, a better [generalmanager]
than the guy up in the press box and a better owner than the guy up in
the owner's suite. That's what it's really all about.

-Greg Ambrosius, President,
Fantasy Sports Trade Association 1
It's not sports plus technology anymore. It's sports plus the Internet,
plus TiVo, plus these new technologies that allow fans to manipulate
content... that's a whole new game and it's causing the sports industry to rethink how they interface with their fans.

-Professor Jack Williams,2
Georgia State University College of Law
I.

INTRODUCTION

The world of professional sports has seen a dramatic transformation
in recent years. Fan participation is no longer limited to simply spending the occasional Sunday afternoon with the family going to the
ballpark to see the home team play. Cheap seats, hot dogs, and peanuts have been joined by the pervasive force that continues to shape
the contours of modern American citizenry: technology. Although
these traditions are still central to the fascination that is sport, technology has completely changed the face of how we now view the
game.
Even the familiar habits of Sunday afternoons spent in front of the
television flipping channels from one game to the next has given way
to the wave of advances made possible by the human mind. The modern transmission of sports goes beyond the traditional television and
radio broadcasts and gives fans more access than ever before. Today,
fans have endless options from which to feed their sports appetites,
including products such as Dish Network, TiVo, and NFL Ticket. Beyond these technological innovations lies one of the fastest growing
technology mediums through which fans can participate: fantasy
sports.

Fantasy sports leagues enable the everyday fan to participate in his
or her favorite sports from the perspective of a team "owner." Rather
than simply watching games, fans can now join a group of friends in a
league of fantasy teams. The concept is simple: friends get together
and select a group of professional athletes to make up their respective
1. John Niyo, Fantasy Baseball'sReality Defies Belief, THE

DETROIT NEWS,

April

17, 2005, at 1C, available at http://www.detnews.com/2005/tigers/0504/18/CO1-152826.
htm.
2. Tresa Baldas, Sports Make IP Play: Player Stats, Webcasts and More Spark
Litigation, THE NAT'L L.J., Feb. 21, 2005, at 1, availableat http://www.law.com/jsp/nlj/
PubArticleNLJ.jsp?id=1108389943438 [hereinafter Pro Sports].
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fantasy teams. At season's end, player statistics are tallied up and the
team owner with the best score wins the championship for that league.
- Fantasy leagues have become as important and as recognizable a
part of professional sports as foam fingers and replica jerseys. Millions of people now log on to the Internet each week to make adjustments to their teams in an effort to win the ultimate title: bragging
rights. Yet with all of this excitement, the future of fantasy sports
leagues has come under fire.
In early 2005, Major League Baseball (MLB) declared its intent to
exercise absolute dominion over player names and statistics used in
the operation of fantasy baseball leagues.3 To this end, MLB drastically restructured its licensing scheme by requiring fantasy baseball
providers to comply with certain criteria.4 Companies that refused, or
were unable, to conform to these specific restrictions were denied license renewals and risked potential litigation if they continued to offer baseball as a fantasy sports option.5
In response, CDM Fantasy Sports (CDM), a St. Louis-based fantasy
sports company,6 filed a complaint in the United States District Court
for the Eastern District of Missouri against MLB.7 The complaint requests declaratory judgment that the use of player statistics for fantasy
baseball leagues does not violate any state or federal intellectual property laws.8 More specifically, CDM claims that MLB does not have
the right to demand licenses to use player statistics because such information is part of the public domain.9
This lawsuit spawned a frenzy of news reports and discussions about
the impact that a final judgment might have on the future of fantasy
sports, culminating most recently in a television report on ESPN's
Outside the Lines.10 If CDM is successful, MLB will likely lose a substantial amount of investment dollars and its desired control of fantasy
baseball. On the other hand, and of greater legal concern, the entire
3. See Derrick Goold, Local Firm Takes a Swing at MLB Over Fantasy Games,
POST-DISPATCH, Feb. 11, 2005, available at 2005 WLNR 1999157
(Westlaw).
4. Neil deMause, Fantasy Firefight: When IP Meets WHIP, BASEBALL PROSPECTUS, Feb. 16, 2005, available at http://baseball-analysis.com/article.php?articleid=3763.
The most notable of these criteria being the requirement that smaller fantasy sports
companies limit their customer base to 5,000 members. Id.
5. Id.
6. CDM Fantasy Sports is the operating arm of CBC Marketing and operates the
website cdmsports.com.
7. Pro Sports, supra note 2.
8. Complaint for Declaratory Judgment, C.B.C. Distrib. & Marketing, Inc. v. Major League Baseball Advanced Media, (E.D. Mo. 2005) (No. 05 CV 00252), 2005 WL
453742.
9. Pro Sports, supra note 2.
10. Outside the Lines: Buy the Numbers, http://sports.espn.go.com/chat/sportsna?
tion/story?id=1550600 (last visited Sept. 8, 2005).
ST. Louis
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fantasy sports market stands to be monopolized if the court holds that
MLB owns valid rights in player names and statistics."
This lawsuit stands in stark contrast to the typical patent infringe-2
ment and illegal gambling claims that are common to fantasy sports.1
At the heart of this dispute stands an issue that is likely to bring the
industry into a new realm of litigation: property rights in information.
Precisely what rights exist, if any, and who owns those rights has become the subject of some debate. The primary aim of this Comment
is to bring clarity to this debate by offering a resolution that will enable all parties involved the continued enjoyment of the fantasy
experience.
The Author is a long-time player of fantasy sports and seeks to
demonstrate that fantasy games do no more than stimulate the fans'
desire to track the performance of their favorite players. Indeed, the
underlying premise of this Comment is the notion that dissemination
of performance statistics promotes interest in the game and encourages fan participation in the sport. In this sense, the fantasy sports
market actually perpetuates financial success for both the athletes and
the leagues in which they play. Professional sports are revenue generating machines driven by one single entity-the fans. Without the
fans, professional sports would not exist.
This Comment argues that the use of player names and statistics in
the fantasy sports context should be granted a narrow exemption from
the "right of publicity" doctrine because such use is essentially no
more than news reporting. Part II examines the evolution of fantasy
baseball from its humble origins and explosive growth to the legal debate that presently surrounds it.' 3 Parts III and IV seek to demonstrate why the crux of the dispute turns on the rights to player names,
and not on ownership of the actual statistics. 1 4 Part V examines the
development of the right of publicity doctrine and suggests that the
doctrine supplies the appropriate test for analyzing the dispute.' 5 Finally, Part VI proposes the need to adopt a narrow "fair use" exception to the right of publicity 16 and Part VII concludes that the line
11. A ruling in favor of Major League Baseball would likely lead to fewer licenses
authorized by MLB and, consequently, a reduction in the number of fantasy sports
companies. See infra Part II.B.
12. See, e.g., Neville Firdaus Dastoor, The Reality of Fantasy: Addressing the Viability of a Substantive Due Process Attack on Florida'sPurportedStance Against Participation in Fantasy Sports Leagues that Involve the Exchange of Money, 6 VAND. J.
ENT. L. & PRAC. 355 (2004); Nicole Davidson, Comment, Internet Gambling: Should
Fantasy Sports Leagues be Prohibited?,39 SAN DIEGo L. REv. 201 (2002) (discussing
the different federal and state statutes that are violated by gambling fantasy sports
leagues).
13. See infra Part II.
14. See infra Part III and Part IV.
15. See infra Part V.
16. See infra Part VI.
21
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between news and commerce demands that statistics used for fantasy
17
sports be considered a fair use rather than a promotion for profit.
II.

FANTASY SPORTS: FROM INCEPTION TO THE CURRENT DEBATE

A.

The Birth and Evolution of Fantasy Sports

Fantasy sports began more than 25 years ago when the first fantasy
18
draft was held in the dining room of a New York City apartment.
The brainchild of Daniel Okrent, fantasy baseball was born in the fall
of 1979 on an airplane between Connecticut and Texas. 19 Okrent's
concept for fantasy sports was inspired by one of his college professors, and an eventual charter member of the first fantasy baseball
league, at the University of Michigan in the late 1960s.2 ° The game
that planted the seed for Okrent's fantasy baseball model was simple:
[Several of the] professors had a pool where they would try to guess
who would lead the league in various statistical categories .... The
winner would take the kitty for that category. If your guy had more
home runs than anybody else, you'd take the21home run pot. Someone else might win the batting average pot.
From this "common notion of a betting game among friends based on
real baseball players' performances over the course of a season,"
Okrent and his friends created the basic rules for fantasy baseball.22
The group would get together as a league on "draft day" to individually select 22 professional baseball players to make up each team.2 3
Each member of the league would then sit as the owner-manager of
his team throughout the baseball season.2 4 The members could trade
players between one another, acquire players that were in the free
agent market, and transfer players to and from the minor leagues.2 6
After a predetermined trade deadline, teams were locked-in and
members could no longer make changes to their teams. At the end of
the season, statistics in various categories would be compiled and the
winners would be announced.
17. See infra Part VII.

18. Chris Colston, Revisiting Roto's Roots,

BASEBALL WEEKLY,

Dec. 8, 1999,

availableat http://www.usatoday.com/sports/baseball/bbw/v96/bbw9605.htm[hereinafter Revisiting].
19. Id.
20. Id.
21. Id.
22. Id.
23. Id.
24. See id.
25. The free agent market is a collection of players who had not been drafted or
who had been released by another team.
26. See Jack F. Williams, Who Owns the Back of a Baseball Card?: A Baseball
Player's Rights in His Performance Statistics, 23 CARDOZO L. REV. 1705, 1708 (2002).
Transferring players in this manner allows league members to pick up players who
perform better than anticipated when the draft was initially held and to release players who have not met statistical expectations.

Published by Texas A&M Law Scholarship, 2022

5

Texas Wesleyan Law Review, Vol. 13 [2022], Iss. 1, Art. 8

TEXAS WESLEYAN LAW REVIEW

[Vol. 13

The first fantasy baseball draft of the "rotisserie" league-so named
for Manhattan's La Rotisserie Francais restaurant where the members
of the league first met-took place, not at the computer terminals familiar to modern fantasy sports aficionados, but at a dining room table
in a simple New York apartment. 2 7 The league had eleven charter
members who each paid $250 to participate in the game. 21 The reward for the winning owner, aside from the prize money,
was the Wigge Cup, named in honor of Larry Wigge, who compiled
the baseball statistics for the Sporting News. And instead of
celebratory champagne, it was a bottle of Yoo-Hoo ceremoniously
poured over their heads as they stood-wearing tuxedos-in
29 the
bathtub of fellow owner Cork Smith's Manhattan apartment.
How times have changed.
Okrent's simple concept spawned one of the greatest phenomena to
ever hit the sports world and has forever changed the face of fan interaction with professional sports. While the basic underlying concept of
fantasy sports remains the same, the modern version is a far cry from
the humble origins of the original rotisserie league, its dining room
auctions, and its ceremonious Yoo-Hoo showers.
The fantasy sports community that began as a small group of friends
in New York has grown to millions of players participating in all corners of the world. The industry has grown so large, in fact, that it now
has its own trade association: the Fantasy Sports Trade Association
("FSTA"), comprised of some 238 members.30 Moreover, a recent
study conducted by the FSTA in conjunction with Harris Interactive
indicates that more than 29 million people currently participate in fantasy sports. 31 Of those participants, an estimated 15 million spend between $150 and $175 a year, making fantasy sports a billion-dollar-a
year industry.3 2
27. See id. at 1707.
28. See Revisiting, supra note 18; Niyo, supra note 1. For detailed information on
the founding members of the Rotisserie League, see Chris Colston, CharterRoto Roll
Call: An All-Star Collection, BASEBALL WEEKLY, Dec. 8, 1999, available at http://
www.usatoday.com/sports/baseball/bbw/v96/bbw9606.htm.

29. Niyo, supra note 1.
30. See FSTA.com, FSTA Members, http://www.fsta.org/corporate.shtml (last visited Nov. 22, 2005). The Fantasy Sports Trade Association (FSTA), a non-profit trade
organization, was founded for the betterment of the fantasy sports industry and to

encourage participation in Fantasy Sports Leagues. See FSTA.com, Mission Statement, http://www.fsta.org/mission.shtml (last visited Nov. 22, 2005). The FSTA will
look to protect the commercial and consumer rights of individual players and business

owners, address government regulations and serve as the unified voice of the Fantasy
Sports Industry. Id.
31. See FSTA.com, Research Study, http://www.fsta.org/harris.shtml (last visited
Nov. 22, 2005).
32. See Tresa Baldas, Taking Statistics: Does MLB Own Player Statistics? Some
Say it's a Fantasy, I.P. LAW & Bus., April 2005, available at 4/2005 IPLBUS 10
(Westlaw) [hereinafter Taking Statistics]; see also Alan Schwarz, $TATS, Legal I2N

https://scholarship.law.tamu.edu/txwes-lr/vol13/iss1/8
DOI: 10.37419/TWLR.V13.I1.7

6

Pratt: Fantasy Sports and the Right of Publicity: A Case for Viewing Dis

2006] FANTASY SPORTS & THE RIGHT OF PUBLICITY

221

This explosive growth in fantasy sports is largely attributable to improved methods of delivering statistical information to participants.
Of particular importance is the enhanced communication capability of
the Internet that allows fans to access information far faster than the
members of the inaugural rotisserie league. Indeed, participation in
fantasy sports was made easier by the instant accessibility of statistics
that emerged with the arrival of the Internet.
As the public began discovering the wonders of the Web in the mid1990s, fantasy garners discovered a quick and easy way to compile
and disseminate league statistics. For Okrent, it had been a 20-mile
weekly trip to find a copy of the Sporting News. By 1998, as Yahoo!
and other providers were getting
33 into the game, it required little
more than the click of a button.
The growth in participation and the ease of disseminating information has also allowed the fantasy model to expand into other sports
and markets. From the big four American sports-baseball, football,
basketball, and hockey-to some more obscure sports like cricket and
thoroughbred horse racing, fantasy leagues now run the gamut of professional sports. The fantasy concept has become so popular, in fact,
that some companies are now thinking outside the proverbial sports
box and expanding the model into new non-sports markets. For example, one website now offers a game where players attempt to forecast decisions handed down by the United States Supreme Court.3 4
Although professional baseball was the sport that began the fantasy
sports craze, baseball no longer represents the face of the fantasy concept. Indeed, the evolution of the industry has seen professional football become the undisputed frontrunner in terms of popularitycomprising some ten million participants or 66% of the fantasy sports
market. 35 And while the founding father of fantasy sports understands the adaptability of the fantasy concept to other sports and has
stated that he is only a "little disappointed to see fantasy football pass
baseball, ' 36 the same cannot be said for league officials at MLB. This
changing face of fantasy sports underscores the tension that lies behind the current dispute between CDM and MLB.

fairs, Nov.-Dec. 2005 available at http://www.legalaffairs.org/issues/November-December-2005/argument schwarznovdec05.msp.
33. Niyo, supra note 1. The passage of time has only served to expand this growth.
For example, a recent Internet search on GoogleTM for "fantasy sports leagues" returned more than 2.5 million results.
34. See Dan Michalski, The Court as Sport? You Bet, A.B.A. J. E-REPORT, Nov. 8,
2002, available at 1 No. 43 ABAJEREP 9 (Westlaw).
35. Chris Isidore, The Ultimate Fantasy-Profits,CNN/MONEY.COM, Sept. 2, 2003,
available at http://money.cnn.com/2003/08/29/commentary/column-sportsbizlsports
biz.
36. Id.
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The Dispute Between CDM and MLB

The weakened interest in fantasy baseball caused executives at
MLB to seek out ways to bring baseball back to the forefront of the
fantasy sports industry.3 7 To this end, MLB Advanced Media, L.P.3 8
entered into a five-year agreement with the MLB Players' Association, whereby MLB paid $50 million in exchange for the exclusive
the rights to player names and images in the
right to manage and sell
39
fantasy sports market.
To achieve its goal of improving interest in fantasy baseball leagues,
MLB requested proposals from fantasy league operators for "exciting
and new ideas and ways to get more people playing the game." 4 0
Companies that submitted such ideas were granted licenses. Companies that proposed ideas in the model of the "same-old, same-old,"
however, were denied licenses and instead were offered a mere 10%
royalty to divert web-traffic through advertisement links to licensed
games or to MLB's website, MLB.com.4 1
The effect of the new licensing scheme does not end here however.
Licenses issued after the agreement between MLB and the Players'
Association are limited to one-year contracts.4 2 Once those licenses
expire,
[o]fficial licensees will . . .likely be restricted to a Big Three of
ESPN, CBS Sportsline and Yahoo! . .. , plus so-called 'mom and
pop' shops that will be ...limited to 5,000 customers apiece. For
everyone else, it's likely to be a choice of scaling back their operations, closing up shop, or receiving a visit from MLB's lawyers.43
Thus, the restructuring of MLB's licensing scheme is expected to severely restrict the options available to players of fantasy baseball.'
CDM did not agree with MLB's new sports model and declined to
move away from the roots of the rotisserie league concept-essentially hanging on to what MLB deems to be the "same-old, same-old."
MLB subsequently refused to renew CDM's license. 45 Fearing the
prospect of a lawsuit if it continued to operate its website, CDM
37. Goold, supra note 3.
38. MLB Advanced Media, L.P. is the licensing authority for Major League Baseball. See deMause, supra note 4.

39. Id. The obvious question that follows-and an underlying premise of this
Comment-is whether the Agreement has any binding effect on companies that operate fantasy sports leagues. If not, as the Author suggests, these companies should not
be made to bear the burden of a poor business decision just so MLB may recover the
substantial payments it made in consideration for the agreement.
40. Goold, supra note 3.
41. Id.
42. Greg Auman, Baseball Looking to Recapture Imaginations, ST. PETERSBURG
TIMES, Feb. 17, 2005, at 2C, available at http://www.sptimes.com/2005/02/17/Sports/
Baseballlooking-to-r.shtml.
43. deMause, supra note 4.
44. See id.
45. See Goold, supra note 3.
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sought declaratory judgment in federal court that both statistics and
player names, to the extent that they are an essential part of those
statistics, are public information.4 6 "Their argument is simple: They're
just providing an 'accounting function' by supplying stats to fantasy
players, more convenient but no different than scouring the news Web
sites each night and tallying up player totals by hand."4 7
CDM believes that the new licensing scheme is no more than an
attempt by MLB to monopolize the lucrative fantasy baseball market.4 8 Such a proposition seemingly has merit considering MLB's admission that statistics are part of the public domain unless they are
used for commercial gain.49 Indeed, officials at MLB have declined to
comment on the issue or the lawsuit beyond claiming that MLB has a
"legal right to demand a license" for companies that use statistics for
financial gain.5" Whatever the motivation behind MLB's new licensing scheme, it is manifestly clear that MLB believes that it has been
vested with some form of ownership in player names and information.
The critical inquiry thus becomes: Precisely what legal right, if any, did
MLB gain in its $50 million agreement with the Players' Association?
III.

NAMES OR STATISTICS: WHAT'S REALLY AT ISSUE

The agreement between MLB and the Players' Association concerned only the transfer of "selected rights to player names and
images," with all other licensing rights being retained by the Players'
Association. 51 Although the agreement was made with fantasy gaming specifically in mind,52 the selected rights did not include ownership
of or the rights in the actual statistics.
Major League Baseball is not trying to assert its intellectual property rights to all baseball statistics. The jackbooted thugs beholden
to [Major League Baseball] Commissioner Bud [Selig] are not
about to kick down your door, brandishing copies of the Digital
Millennium Copyright Act and demanding that you surrender your
PECOTA5 3 spreadsheet. Not this week, anyway.5 4
Indeed, Jim Gallagher, MLB's senior vice president of corporate communications, readily concedes that MLB is not claiming exclusive
46. Complaint for Declaratory Judgment, supra note 8. See also Goold, supra
note 3.
47. deMause, supra note 4.
48. See Pro Sports, supra note 2.
49. See Taking Statistics, supra note 32.
50. Pro Sports, supra note 2.
51. deMause, supra note 4 (emphasis added).
52. Id.
53. The Player Empirical Comparison and Optimization Test Algorithm is "a system that projects how a player will do in the future by comparing him to past players
of similar skills." William Hageman, Baseball by the Numbers, CM. TRiB., Jan. 4,
2006, available at 2006 WLNR 7245943 (Westlaw).
54. deMause, supra note 4.
2
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ownership of statistics. Gallagher admits that "[pilayer statistics are in
the public domain" 5 and are not susceptible to private ownership.
He contradicts himself, however, by claiming that MLB does in fact
own player statistics "when they're used for commercial gain." 56
What, then, is the distinguishing factor that could possibly allow recognition of property rights in information that is otherwise a part of
the public domain? The only plausible answer lies in the use of player
names to give substance and meaning to raw statistics. However,
before considering the legal implications of attaching a player's name
to his or her statistics, it is important to first examine the reasons why
statistics are not of themselves subject to traditional intellectual property law.
IV.

WHY TRADITIONAL INTELLECTUAL PROPERTY LAW

DOEs NOT APPLY

A.

NBA v. Motorola and the Non-Copyrightability of Statistics

In one of the seminal cases regarding the dissemination of statistical
sports information, the Second Circuit Court of Appeals held in National Basketball Association v. Motorola, Inc.57 that the real-time
transmission of basketball game scores did not violate federal copyright law.5 8 In 1996, Motorola capitalized on the advancements in
technology to provide sports scores to its increasingly mobile customer base. 59 In an effort to cater to sports fanatics, Motorola developed the "SportsTrax" pager service to provide subscribers with
statistical information and real-time score updates of live NBA basketball games. 60 The NBA sought a permanent injunction against the
SportsTrax system claiming that Motorola's actions constituted a misappropriation of information belonging to the NBA.6 1
The court disagreed and found that Motorola's distribution of information to SportsTrax subscribers did not violate any copyright interest
owned by the NBA.6 2 The court reasoned that Motorola had done no
more than compile and distribute mere facts that are not
copyrightable.6 3
The "fact/expression dichotomy" is a bedrock principle of copyright
law that "limits severely the scope of protection in fact-based
works." "No author may copyright facts or ideas. The copyright is
55.
56.
57.
58.
59.
60.
61.
62.
63.

Pro Sports, supra note 2.
Id.
105 F.3d 841 (2d Cir. 1997).
Id. at 843.
See id. at 843-44.
Id.
Id.
Id. at 844.
Id. at 847.
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limited to those aspects of the work-termed64'expression'-that displays the stamp of the author's originality.,
Since the SportsTrax pager did not reproduce or distribute any expressions of the games, the court held that Motorola had not misappropriated any protectible interest owned by the NBA.6 5
Although the court recognized that the broadcast of a live game
constitutes a protectible expression, the game itself is not an original
work of authorship that is within the scope of the Copyright Act.6 6
Therefore, unless that reproduction includes some protectible expression of the game, reproducing and distributing mere facts, such as
scores and statistics, simply does not violate any provision of the Copyright Act.
To be sure, the United States Supreme Court held in Feist Publications, Inc. v. Rural Telephone Co. 67 that "the most fundamental axiom" of copyright law is that mere ideas and facts are not
copyrightable. 68 Although compilations of facts may be copyrightable, Justice O'Connor suggested that the distinction between protectible compilations and unprotectible facts is a matter of creation
versus discovery. 69 Discovery, without more, is not sufficient to warrant copyright protection because pure facts, be they "scientific, historical, biographical, [or] news of the day," are "part of the public
domain available to every person."7 This rationale is mirrored in the
fact/expression dichotomy expressed in Motorola and makes clear that
the critical inquiry is whether some original element has been added
to raw facts. 7'
Notwithstanding this fundamental restriction on federal copyright
law as a basis for a misappropriation claim, the Motorola court did
recognize certain situations that allow protection against the misappropriation of mere facts. 72 A narrow "hot-news" exception exists
where:
1) A plaintiff generates or gathers information at a cost;
2) The information is time-sensitive;
3) A defendant's use of the information constitutes free riding on
the plaintiff's efforts;
4) The defendant is in direct competition with a product or service
offered by the plaintiffs; and
64. Id. (citations omitted).
65. Id.
66. Id. at 848.

67. 499 U.S. 340 (1991).
68. Id. at 344-45.
69. Id. at 347.
70. Id. at 348.
71. Motorola, 105 F.3d at 847.
72. Although the Copyright Act preempts state laws that attempt to enforce
"equivalent" rights, 17 U.S.C. §301 (1998), the court found that the legislative history
of the Act supported this exception. Motorola, 105 F.3d at 845.
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5) The ability of other parties to free ride on the efforts of the
plaintiff or others would so reduce the incentive to produce the
product or service that its existence or quality would be substantially threatened.7 3
This exception is grounded in the realization that recognizing "property rights in time-sensitive information ...

[provides] an incentive to

collect 'hot-news"' and justifies a deviation from the general fact/expression dichotomy.

4

Even after considering this hot-news exception, the court still rejected the NBA's contention that Motorola had misappropriated protected information. Specifically, the court held that Motorola had not
engaged in free riding because Motorola, not the NBA, expended its
''own resources to collect purely factual information generated in
75
NBA games."
B.

Morris Communications v. PGA Tour and
ProprietaryScoring Systems

The most recent dispute concerning the dissemination of sports
scores was heard by the Eleventh Circuit Court of Appeals in Morris
Communications Corp. v. PGA Tour, Inc.76 The Morris court suggested that real-time tournament scores of professional golfers may,
under certain circumstances, constitute protectible proprietary
information.
Unlike sporting events such as baseball and football, which take
place on a relatively small field of play, golf tournaments are played
on courses that span several hundred acres. This dynamic of golf
makes it impossible for any one individual to simultaneously see the
play of every golfer.
In an effort to establish a centralized compilation of scores for all
golfers in a given tournament, the Professional Golfers Association
("PGA") developed "an elaborate electronic relay scoring system that
relies on state-of-the-art computer technology and equipment as well
as dozens of trained workers and volunteers."7 7 This system is known
as the Real-Time Scoring System ("RTSS"). 7 8 The RTSS plays a vital
role in gathering, compiling, and disseminating scores, particularly in
light of the PGA's policy of forbidding electronic devices within the
tournament grounds.
[T]he PGA does not allow its invitees to use cell phones and handheld devices on the course because such devices might disrupt play.
Therefore, the only source of compiled golf scores for all tourna73.
74.
75.
76.
77.
78.

Motorola, 105 F.3d at 845.
Id. at 853.
Id. at 854.
364 F.3d 1288 (11th Cir. 2004).
Id. at 1290.
Id. For a detailed description of how the RTSS works, see id. at 1290-91.226
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ment players is RTSS. Likewise, the only physical location
at which
79
to obtain compiled golf scores is the media center.
The PGA does, however, allow media groups to access the RTSS for
purposes of reporting the news but requires all such organizations to
obtain press credentials and agree to its On-Line Service Regulations
("OLSR"). ° The OLSR requires credentialed media organizations to
delay dissemination of scores for a short time and prohibits the unlicensed sale or syndication of scores to non-credentialed thirdparties. 8 '
Morris, a media company and publisher of newspapers, refused to
agree to the OLSR and was accordingly denied access to the RTSS.
Morris subsequently filed suit alleging that the restrictions constituted
an impermissible attempt to claim ownership of mere facts.8 2 The
court disagreed, finding that the case was
a straight-forward antitrust case involving a product and a defendant's assertion of a valid business justification as its defense to anticompetitive actions, if any .... Accordingly, the only real issue
before [the court was] whether PGA's restrictions and prohibitions
regarding Morris's ability to sell compiled real-time
golf scores to
83
third parties violates § 2 of the Sherman Act.
Answering in the negative, the court held that the PGA had a valid
business justification in "seek[ing] to prevent Morris from 'free-riding'
on [its] RTSS technology."8 4 Notwithstanding the principle that
"facts, such as golf scores ... are generally not a proper subject for
copyright protection, '8 5 the court found that the proprietary nature of
the RTSS technology served as a sufficient basis for denying Morris
access to the scores.86
At first glance, this decision appears to conflict with Motorola.
However, closer analysis reveals that the underlying premise of Morris focused on the need to protect the PGA's expenditure of significant resources in developing a proprietary system of gathering and
disseminating those scores. Thus, like Motorola, the analysis came
down to a question of who had expended resources in developing the
system of disseminating information.
79. Id. at 1291.
80. Id.
81. Id.
82. Id. at 1292-93 n.6.
83. Id. at 1293.
84. Id. at 1295-96. The PGA conceded that it would have allowed Morris to access and disseminate scores to its own customers, but offered evidence suggesting that
Morris's intent was to sell scores to other news organizations in a "news syndication
business." This, according to the court, was tantamount to "free-riding." Id. at 1293
n.9.
85. Id. at 1293 n.6.
86. Id. at 1295-96.
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The Application of Motorola and Morris to the Present Dispute

Although the two cases were viewed through different lenses of the
law, the courts in both Morris and Motorola expressly agreed that, as
a general rule, raw scores are a part of the public domain and not
subject to the traditional law of property. Although the Morris court
recognized the existence of property interests in scores, it did so in an
effort to protect the proprietary system of gathering and compiling
those scores, not the actual information. The reasoning of the Motorola decision mirrors this idea. Again, the critical inquiry asks who expended resources to develop those systems.
There is fundamentally no difference between the transmission of
game scores and the dissemination of player statistics. Both involve
the distribution of a numerical representation of some category of information. Simply stated, both scores and statistics fall within the purview of the general rule of public domain making them insusceptible
to copyright protection.
Furthermore, distribution of scores and statistics serves a vital function in preserving the all-important fan base whose fascination drives
the success of sports. With the vast number of sporting events being
played in a given day, it is impossible for sports fans to attend, or to
even watch, every game. By establishing websites and statistical
databases, fantasy sports operators fill in the gaps and provide their
members with the means to track statistics in one convenient location.
Fantasy sports websites do not broadcast live Internet feeds of the
actual games, nor do they rebroadcast previously aired sporting
events; rather, they merely provide real-time updates of player statistics and performances. Like the SportsTrax pager at issue in Motorola,8 7 fantasy sports websites do no more than provide public
information to their members for a fee. The fees charged to access
these websites do not represent a windfall at the expense of MLB;
rather, they compensate fantasy companies for the technical expertise
and labor involved in gathering and providing this information.8 8 In
this regard, it is manifestly clear that CDM has engaged in no activity
that infringes upon any medium owned, or capable of being owed, by
MLB.
Moreover, CDM has not engaged in "free riding" on any efforts of
MLB to gather and compile statistics. Unlike the RTSS at issue in
Morris,89 MLB has developed no system by which it might claim
proprietary rights to statistics. Rather, it is CDM that has expended
87. See Nat'l Basketball Ass'n v. Motorola, Inc., 105 F.3d 841, 843-44 (2d Cir.
1997).
88. In this regard, fantasy websites are particularly analogous to newspapers and
magazines which charge a fee for the labor involved in gathering the news and the
costs involved in printing.
89. See Morris, 364 F.3d at 1290-91.
22
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resources in developing systems of gathering, compiling, and disseminating statistics to its customers.
These distinctions illustrate that the legal standard by which to measure any claim that MLB may have falls outside the scope of traditional intellectual property law. Both Motorola and Morris stand for
the well-established principle that mere facts, standing alone, are not
subject to the protections of property law. When viewed in light of
MLB's contention that it owns statistics when used for commercial
gain, 9° this principle suggests that the critical inquiry is how raw statistics are to be treated when they are attached to the names of the corresponding players. Answering this question necessarily implicates
the principles underlying the modern right of publicity doctrine.
V.

THE RIGHT OF PUBLICITY AS THE APPROPRIATE TEST

A.

The Right of Publicity Generally

As a general matter, the right of publicity is a creature of state law
"whose infringement is a commercial tort of unfair competition." 91 In
contrast to its intellectual property cousins of copyright and trademark, however, there is no federal directive recognizing or defining
the scope of the right of publicity.9 2 The resulting consequence is extensive variance of applicability throughout the various states and
considerable confusion in determining which state's laws apply in diversity actions.93 As one commentator suggests, "the right of publicity
has evolved from a type of privacy interest into an enigmatic mixture
of the tort of misappropriation, unfair competition law, and property
jurisprudence." 94
Despite these differences, the general principles of the right of publicity provide the proper test by which to resolve the current dispute.
To illustrate why, it is important to first explore the development,
evolution, and limitations of the right of publicity.
90. Pro Sports, supra note 2.
91. J. THOMAS MCCARTHY, THE RIGHTS OF PUBLICITY AND PRIVACY § 1:3 (West
2005).
92. This is true despite the outcry from many legal commentators and scholars for
the federal government to clearly define the doctrine. See generally Eric J. Goodman,
A National Identity Crisis: The Need for a Federal Right of Publicity Statute, 9
DEPAUL-LCA J. ART & ENT. L. & POL'Y 227 (1999) (suggesting that the time is right
to create a federal statute to protect the right of publicity); Richard S. Robinson,
Preemption, the Right of Publicity, and a New Federal Statute, 16 CARDOZO ARTS &
ENT.

L.J. 183 (1998).

93. See Goodman, supra note 92, at 227 (illustrating the disparity of outcomes
between states); Robinson, supra note 92, at 201. See also Melinda R. Eades, Note,
Choice of Law and the Right of Publicity: Domicile as an Essential First Step, 66
BROOK. L. REV. 1301, 1303 (suggesting "the use of domicile as a touchstone in determining the existence of the right of publicity.").
94. Fred M. Weiler, The Right of Publicity Gone Wrong: A Case for Privileged
Appropriation of Identity, 13 CARDOZO ARTS & ENT.L.J. 223, 223-24 (1994).
229
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Distinguishedfrom the Right to Be Let Alone

Although the right of publicity may at first glance appear to be a
direct outgrowth of the right to privacy, the two are fundamentally
distinct. The traditional right to privacy is aimed at protecting one's
mental or emotional interest in being let alone.9 5 In contrast, the
modern right of publicity is ultimately intended to protect any pecuniary interest that an individual may have in his or her persona. 96 Indeed, Dean William L. Prosser-arguably the father of modern tort
law-recognized that the law of privacy is comprised of different invasions of different interests "which are tied together by the common
'
name, but otherwise have almost nothing in common." 97
Dean Prosser went on to classify "the amorphous collection of civil
wrongs falling within the category called 'invasion of privacy' into four
distinct types:"9'
1) Intrusion upon the plaintiff's seclusion or solitude, or into his
private affairs;
2) Public disclosure of embarrassing private facts about the
plaintiff;
3) Publicity which places the plaintiff in a false light in the public
eye; and
4) Appropriation, for the defendant's advantage, of the plaintiff's
name or likeness. 99
The first three types of invasion noticeably fall within the ambit of
protecting the mental and emotional interests inherent in the right to
be let alone. Conversely, Prosser's fourth classification protects a pecuniary interest in one's persona and provides the foundational underpinnings for the modern right of publicity. 1°
This distinction between privacy and publicity as addressing fundamentally different rights was first recognized in the context of professional sports by the Second Circuit Court of Appeals in Haelan
Laboratories,Inc. v. Topps Chewing Gum, Inc.1" 1 Indeed, the Haelan
court is often credited with coining the phrase "right of publicity" as a
95.
96.
97.
98.

See Zacchini v. Scripps-Howard Broad. Co., 433 U.S. 562, 573 (1977).
See id.
William L. Prosser, Privacy, 48 CAL. L. REV. 383, 389 (1960).
J. THOMAS MCCARTHY, MCCARTHY ON TRADEMARKS AND UNFAIR COMPETITION § 28:5 (West, 4th ed. 2005).
99. Prosser, supra note 97, at 389. See also RESTATEMENT (SECOND) OF TORTS
§ 652A (1977).
100. See Zacchini, 433 U.S. at 573.
101. 202 F.2d 866 (2nd Cir. 1953). Although the ultimate issue in Haelan was
whether individuals have the right to assign or alienate the right to use his or her
name for commercial gain, the court's distinction between privacy and publicity
makes clear that the two are defined by different standards. See David Westfall &
David Landau, Publicity Rights as Property Rights, 23 CARDOZO ARTS & ENT. L.J.
71, 76-79 (2005) (discussing the distinction between privacy and publicity).
230
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legal term of art.'1 2 Explaining the distinction between the right of
privacy and the right of publicity, Judge Frank reasoned that
in addition to and independentof [the] right of privacy.., a man has

a right in the publicity value of his photograph ....

Whether it be

labelled [sic] a "property" right is immaterial; for ... the tag 'prop-

erty' simply symbolizes
10 3 the fact that courts enforce a claim which
has pecuniary worth.

This judicial recognition of the distinct rights underlying the two doctrines provided the springboard by which the right of publicity has
developed into an independent cause of action.
C.

Development of the Right of Publicity

The ensuing recognition and development of this newly termed
"right of publicity" has not come with ease."° Since the right of publicity was first recognized, states have struggled to find agreement as
to the precise boundaries of the doctrine. With no federal directive to
provide uniformity, the resulting landscape has become a quagmire of
state laws attempting to define the scope and applicability of the doctrine.10 5 Although expressly adopted by twenty-eight states, and implicitly recognized by most others, 0 6 the modern right of publicity has
become the proverbial "haystack in a hurricane. '"107
Notwithstanding the difficulties surrounding its development and
application, the right of publicity has been generally defined by Professor J. Thomas McCarthy as "the inherent right of every human being to control the commercial use of his or her identity."' 0 8
It is a distinct legal category, not just a "kind of" trademark, copyright, false advertising or right of privacy. While it bears some family resemblances to all these neighboring areas of the law, the right
has its own unique legal dimensions and reasons for
of publicity
10 9
being.

102. See Weiler, supra note 94, at 230-31; Westfall & Landau, supra note 101, at 76.
103. Haelan, 202 F.2d at 868 (emphasis added).
104. Indeed, many commentators have made arguments against recognizing the
right of publicity. For an overview of arguments against the right of publicity, see

Scott Shagin, Intersection of Right of Publicity and Copyright, PRACriCING

LAW INSTI-

available at 787 PLI/Pat 637, 650-51 (Westlaw).
105. A leading treatise by J. Thomas McCarthy illustrates the fragmented nature of
state recognition of the right of publicity-listing eighteen states that have adopted a
version of the common law doctrine and ten that have codified the right of publicity.
TUTE,

MCCARTHY,

supra note 91, at § 6:3.

106. "In only two states [Nebraska and New York] has a court expressly rejected
the concept and held that a common law right of publicity does not exist in that state."
Id. The Nebraska legislature later codified a version of the doctrine. Id.
107. Shagin, supra note 104, at 641. For an overview of the states that recognize the
right of publicity, and the methods by which they have adopted it, see MCCARTHY,
supra note 94, at § 6:3.

108.

MCCARTHY,

supra note 91, at § 1:3.

109. Id.
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According to McCarthy, a prima facie violation of the right of publicity requires the plaintiff to show that he or she owns an enforceable
right in his or her identity and that the defendant has impermissibly
infringed upon that right in such a way that damage to the commercial
value of the plaintiff's persona is likely.1 10
This formulation closely resembles the majority view, which derives
the right of publicity from Dean Prosser's fourth category of privacy
invasions-misappropriation of another's name or likeness.1 ' This
approach is notably illustrated in the Second Restatement of Torts,
which suggests that "[o]ne who appropriates to his own use or benefit
the name or likeness of another is subject to liability to the other for
invasion of his privacy."' 1 2 Thus, the interest to be protected under
the Restatement "is the interest of [every] individual in the exclusive
use of his own identity, in so far as it is represented by his name or
likeness, and in so far as the use may be of benefit to him or to

others. "113
D.

The Limitations of the Right of Publicity

Although the rule espoused by the Restatement is seemingly absolute, it is not without significant limitations. For example, an invasion
of the right of publicity occurs only when "publicity is given for the
purpose of appropriating to the defendant's benefit the ... values associated with the [plaintiff's] name or likeness."'1 4 Courts have further limited the doctrine by refusing to extend its reach to areas of
public concern, newsworthiness, and even humor. The comments following the Restatement provide two particularly important limitations
that significantly restrict the availability of the doctrine as an independent cause of action: the legitimate mention exception and the inherent value test.
1. Legitimate Mention of Public Activities
The first exception provides that a misappropriation claim will not
lie merely because one's name has been incidentally referenced "in
connection with legitimate mention of his public activities.""' 5 This
limitation is grounded in the well-established principle that there can
be no invasion of privacy when activities are left open to public
observation.116
110.
111.
112.
113.
lation,
114.
115.
116.

Id.
See Prosser, supra note 97, at 401-07.

§ 652C (1977).
Id. cmt. a. It should be noted that the Restatement, unlike McCarthy's formu"is not limited to commercial appropriation." Id.cmt. b.
RESTATEMENT (SECOND) OF TORTS § 652C cmt. d (1977) (emphasis added).
Id.
See id.
RESTATEMENT (SECOND) OF TORTS
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Courts have readily adopted this limitation to the right of publicity.
Most notably in the context of sports is the opinion by a California
Court of Appeals in Gionfriddo v. Major League Baseball."7 In that
case, Major League Baseball produced and distributed programs and
web pages that included the names and statistics of several retired
baseball players without their express consent. The players filed suit,
alleging that MLB's118actions were "unauthorized and violated their
rights of publicity.'
The court disagreed, holding that MLB was free to use the statistics
because "the accomplishments . . . of those who have achieved a
marked reputation or notoriety by appearing before the public such as
...professional athletes ... may legitimately be mentioned and discussed in print or on radio and television.""' 9 The court went on to
note that "[eJntertainment features receive the same [First Amendment] constitutional protections as factual news reports."' 120 Of particular importance was the court's suggestion that "the public is...
entitled to be informed and entertained about [both] our history" and
current events.' 2 ' Moreover, the court unequivocally stated that "as
the baseball season unfolds, the First Amendment
will protect mere
122
recitations of the players' accomplishments.
Given the fact that Gionfriddo directly involved Major League
Baseball and its successful assertion that statistics constitute public information, it is difficult to imagine why league officials now believe
that the rule should not apply to them simply because the result would
lead to a ruling in favor of CDM.
2.

Inherent Value

The Restatement also suggests that a violation of the right of publicity requires, not only that there be some subjective intent to benefit
from the value of another's persona,12 3 but that there also be some
inherent value in the plaintiff's name or likeness.
In order that there may be liability .. . , the defendant must have
appropriated to his own use or benefit the reputation, prestige, social or commercial standing, public interest or other values of the
plaintiff's name or likeness ....
Until the value1 24of the name has in
some way been appropriated, there is no tort.
117. 114 Cal. Rptr. 2d 307 (Cal. Ct. App. 2001).
118. Id. at 311.
119. Id. at 314 (quoting Carlisle v. Fawcett Publ'ns, Inc., 20 Cal. Rptr. 405 (Cal. Ct.
App. 1962)).
120. Id.
121. Id.
122. Id. (emphasis added).
123. See RESTATEMENT (SECOND) OF TORTS § 652C cmt. d (1977).
124. Id. cmt. c.
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Although appropriation of another's name or likeness need not be
made in a commercial sense for pecuniary gain, the Restatement
clearly requires that the defendant actually realize some benefit. It
follows that a violation of this right requires that there be some inherthe name or likeness which is alleged to have been
ent value in 125
appropriated.
To be sure, the United States Supreme Court expressly acknowledged the underlying rationale of the right of publicity in Zacchini v.
Scripps-HowardBroadcastingCo.1 6 In that case, the Court held that
the interest to be protected is a pecuniary one and that
[t]he rationale for (protecting the right of publicity) is the straightforward one of preventing unjust enrichment by the theft of good
will. No social purpose is served by having the defendant get free
some aspect of the plaintiff that27 would have market value and for
which he would normally pay.1
This line of reasoning makes clear that there can be no misappropriation of something that has no inherent value or that would not normally be paid for.
This rationale is perhaps most evident in the context of professional
athletes. "[I]t is common knowledge that many prominent persons
(especially actors and ball-players) . . .would feel sorely deprived if
they no longer received money for authorizing endorsements, popularizing their countenances, displayed in newspapers, magazines, busses, trains and subways.' 1 28 But the use of player names and statistics
does not implicate this principle because athletes are not being deprived of a benefit to which they are entitled. Although there is certainly an inherent, if not an elevated, value in the name or likeness of
a professional athlete, there is no value or benefit realized in merely
attaching that name to a mathematical expression of his or her
performance.
Attaching athletes' names to their historical statistics serves no purpose other than giving substance to an otherwise meaningless set of
numbers. Unlike endorsements and tangible items that bear the name
or likeness of an athlete, statistics do not have value as a natural consequence of that name. Simply stated, player performances are news
of the day and, as such, are the proper subject of exemption from the
right of publicity.
VI.

ADOPTING A NARROW "FAIR USE" EXCEPTION

When viewed in light of the present doctrinal state of the right of
publicity, the current dispute illustrates the need for adopting an ex125.
126.
127.
128.

Id. cmt. b.
433 U.S. 562 (1977).
Id. at 576 (emphasis added).
Haelan, 202 F.2d at 868.

https://scholarship.law.tamu.edu/txwes-lr/vol13/iss1/8
DOI: 10.37419/TWLR.V13.I1.7

21z

20

Pratt: Fantasy Sports and the Right of Publicity: A Case for Viewing Dis

2006] FANTASY SPORTS & THE RIGHT OF PUBLICITY

235

press "fair use" exception to the doctrine-as one commentator
termed it, a "privileged appropriation of identity."'1 9 Such an exception would allow fantasy league operators to collect and distribute
news of the day, like traditional media sources, without fear of liability
for merely referencing an athlete by name. While a fair use exception
is essentially a direct application of the existing legitimate mention
exception, judicial or legislative recognition of the exception will ensure that 13
the
rule is consistently applied across jurisdictional
0
boundaries.
As the Gionfriddo court made clear, celebrities who place themselves in the limelight by virtue of their reputation, do so with the
understanding that their actions may become newsworthy. 3 ' Indeed,
newspapers have long reported on the daily performance of athletes.
The evolution of the Internet and its enhanced delivery methods offer
no appreciable difference from the "mention and discussion" allowed
by Gionfriddo 3 2 Fantasy sports players pay for access to information
about professional athletes; information that has value only by virtue
of the time and effort expended to gather and compile it. Attaching
an athlete's name to his or her performance statistics merely defines
and describes that information; it does not add value to that
information.
In this regard, statistics are fundamentally distinct from tangible
products or advertisements that have inherent value because an athlete's name is attached to it. For example, trading cards that bear the
name and historical statistics of an athlete have value that attaches to
them by way of entry into the collectibles market. Similarly, items
bearing the names or likeness of professional athletes-such as jerseys, figurines, and the like-have an added value as a result of the
athlete's celebrity status. Without the athlete's name, these items
would be practically worthless. A football jersey with a retail value of
sixty dollars would be no more than a twenty dollar T-shirt if not for
the name of a prominent player.
Raw statistics alone, however, have no such inherent value. To the
fantasy sports player, a statistic is a piece of information, not a commodity. Statistics cannot be collected or sold in the traditional sense
of those words. Statistics do not gain value by virtue of being attached
to the name of a celebrity; rather they have value based solely on the
fact that they have been gathered and compiled in a database-an
129. Weiler, supra note 94, at 272-73. Weiler suggests that a privileged appropriation exception would counter the "all-or-nothing" effect that may damage the right to
free speech. Id. The Author submits that a "fair use" exception would achieve this
same goal in the context of the free press issues implicated by MLB's licensing
scheme.
130. This is particularly important in light of the inconsistent application of the
right of publicity. See supra Part V.C.
131. See Gionfriddo, 114 Cal. Rptr. 2d at 313-14.
132. See id. at 314.
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action taken, not by MLB, but by the companies that operate and
maintain fantasy sports websites. 13 3 Accordingly, disseminating
player statistics represents no more than a legitimate mention of news
that falls within the public domain; a legitimate mention that is worthy
of a legally recognized fair use exception.
A.

An Example of Fair Use in Action

The judicial interpretation of Oklahoma's statutory right of publicity provides helpful guidance for developing a national fair use exception. The main thrust of the Oklahoma right of publicity statute
provides that:
Any person who knowingly uses another's name, voice, signature,
photograph, or likeness, in any manner, on or in products, merchandise, or goods, or for purposes of advertising or selling, or soliciting
purchases of, products, merchandise, goods, or services, without
such persons prior consent, . . . shall be liable for any damages sustained by the person or persons injured as a result thereof, and any
profits from the unauthorized use that are attributable to the use
shall be taken into account in computing the actual damages. 3
In 1996, the Tenth Circuit interpreted this statute and its exceptions
1 35
in Cardtoons, L. C. v. Major League Baseball Players Assocination
Cardtoons was a manufacturer of parody trading cards that displayed
caricatures of professional baseball players. 136 Although the cards did
not specifically name any of the players, the caricatures and commentary on the cards unmistakably depicted many of baseball's greatest
players. 137 The Player's Association sent Cardtoons a cease and desist
letter, claiming that it was the exclusive "assignee of the individual
publicity rights of all active players. 138 Cardtoons filed suit claiming
that the 9cards did not infringe on the publicity rights of those
13
players.
The court agreed and held that "Cardtoons' First Amendment right
to free expression outweigh[ed] [the Player Association's] proprietary
right of publicity."' 4 ° Although the content of the cards indicated that
Cardtoons had "knowingly used the names and likenesses of major
league baseball players,"' 1 the court held that state law allowed such
a use.
133. See Pro Sports, supra note 2.
134. OKLA. STAT. tit. 12, § 1449(A) (1986).
135. 95 F.3d 959 (10th Cir. 1996).
136. Id. at 962.
137. Id.
138. Id. at 963.
139. Id. at 962.
140. Id.
141. Id. at 968.
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The Oklahoma publicity statute contains two exceptions designed to
accommodate the First Amendment. The first, a "news" exception,
exempts use of a person's identity in connection with any news,
public affairs, or sports broadcast or account, or any political campaign, from the dictates of the statute. The second exception,
roughly analogous to the First Amendment concept of "incidental
use," exempts use in a commercial medium that is not directly
con42
nected with commercial sponsorship or paid advertising.'
Thus, under Oklahoma law, appropriations are lawful when they serve
as a form of "entertainment and social commentary."'14 3 In such cases,
the right of publicity must give way.144
VII.

CONCLUSION

Fantasy sports leagues do no more than provide people with a forum in which to congregate and participate in their favorite sports.
The statistics provided for this purpose are no different from information that is readily available in newspapers, television broadcasts, and
instant alert devices like the STATS device at issue in Motorola.
Moreover, the revenue earned by fantasy sports companies does not
deprive athletes of a benefit to which they are entitled. Rather, income received by fantasy sports companies represents a fee for the
services they provide-namely, the maintenance costs of the websites,
the labor involved in compiling information, and the recovery of capital expenditures made while developing statistic databases. These
companies do not, however, seek to profit from or free ride upon the
celebrity status of the athletes they report on.
Allowing athletes or their representatives to demand licensing fees
from fantasy sports companies would effectively say that all newspapers, television sports shows, and news reports would also be required
to pay the same fee. Moreover, MLB's claim that it owns statistics
"when they're used for commercial gain,"1'4 5 effectively seeks to prevent fantasy sports operators from charging a fee for their services.
Judicial acceptance of this position would be to say that "[a] newspaper can derive revenue from the compilation and publishing of baseball players' statistics, while an Internet site cannot derive revenue
from, uh, the compilation and publishing of baseball players' statistics."' 4 6 Such a holding would be both arbitrary and outside the interests of public policy.
The distinction between permissible and impermissible use of the
name of a professional athlete must lie between news and commerce;
OKLA. STAT. tit. 12, § 1449(D).
Cardtoons, 95 F.3d at 976.
See id.
See Taking Statistics, supra note 32.
Schwarz, supra note 32. Schwarz is a senior writer for Baseball America, and a

142. Id. (citations omitted). See also

143.
144.
145.
146.

noted author on statistics. Id.
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between fair use and promotion. Where the entire purpose for using
that name is to give substance to otherwise meaningless statisticsinformation that falls within the public domain-the proverbial line in
the sand must be drawn in favor of fair use.
As Judge Kozinski stated in his dissenting opinion in White v. Samsung Electronics America, Inc.,147 there can be no absolute right of
publicity.
Intellectual property rights aren't... absolute guarantees protected
against all kinds of interference ... They cast no penumbras, emit
no emanations: The very point of intellectual property laws is that
they protect only against certain specific kinds of appropriation....
All creators draw in part on the work of those who came before,
referring to148it, building on it, poking fun at it; we call this creativity,
not piracy.
This is why intellectual property law is full of careful balances between what's set aside for the owner and what's left in the public
domain for the rest of us: The relatively short life of patents; ...
copyright's idea-expression dichotomy; the fair use doctrine; the
prohibition on copyrighting facts; . . . federal preemption of overbroad state intellectual property laws ... All of these diminish an
intellectual property owner's rights. . . But all are necessary to
maintain1 49a free environment in which creative genius can
flourish.

David L. PrattII
147. 989 F.2d 1512 (9th Cir. 1993) (Kozinski, J., dissenting).
148. Id. at 1514-15.
149. Id. at 1516.
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